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Attorney for the Walker River Paiute Tribe

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

UNITED STATES OF AMERICA,

Plaintiff,
IN EQUITY NO. C-125-ECR
WALKER RIVER PAIUTE TRIBE, Subproceeding: C-125-B
Plaintiff-Intervenor,
REPLY OF THE UNITED STATES OF
AMERICA AND THE WALKER
RIVER PAIUTE TRIBE: PROPOSED
ORDER CONCERNING SERVICE
CUT-OFF DATE

VS.

WALKER RIVER IRRIGATION DISTRICT,
a corporation, et al.,

N N N N N N N N N N N N N N

Defendants

The United States of America (“United States”) and the Walker River Paiute Tribe
(*Tribe) have proposed a service cut-off date of December 31, 2009. Submission of Proposed
Order Concerning Service Cut-Off Date (Nov. 30, 2010) (#1613). Their proposal was made in
response to concerns expressed by Magistrate Judge McQuaid that a service cut-off date is
necessary to allow the Court to determine the Threshold Issues for Phase | of the litigation in this

subproceeding. The Walker River Irrigation District has filed objections to the United States and
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Tribe’s proposal.! The United States Board of Water Commissioners,? Circle Bar N Ranch, LLC
and Mica Farms, LLC join WRID’s Objections. * The United States and Tribe hereby reply to
WRID’s objections and offer a revised proposed Order on this issue.

WRID does not object to a service cut-off date of December 31, 2009, for Phase I’s
litigation of the Threshold Issues regarding the Tribal Claims, but opposes establishing a cut-off
date now for litigation of the merits of the Tribal Claims in Phase Il or any subsequent Phase of
litigation in sub-proceeding C-125-B. WRID Objections at 25-27. WRID also asserts that a
service cut-off date should not be identified by water rights in existence as of a particular date
and ties the issue to the substitution and joinder of all successors-in-interest. Id. at 25-27. WRID
takes the position that service should continue to be reviewed, revised and supplemented

throughout litigation of sub-proceeding C-125-B to include additional water rights claims that

* Walker River Irrigation District’s Objections to Proposed Order Concerning Service Issues
Pertaining to Defendants Who Have Been Served and to Proposed Order Concerning Service
Cut-off Date (Jan. 7, 2011) (C-125-B, #1621) (“WRID Objections”).

> The U.S. Board of Water Commissioners joined WRID’s Objections despite the fact that it is
treated in these matters as a quasi-judicial entity “and is obligated to conduct itself in an
impartial, unbiased manner.” Order at 4 (C-125, Feb. 13, 1990) (#162) (ordering that it is
inappropriate for the same attorney to continue representing both WRID and the Board). The
Board is required to avoid the simple appearance of impropriety or partiality. Id. at 5. Despite
the Court’s clear mandate, the Board filed a pleading joining one party in this dispute against
other parties in these subproceedings. While the Board’s attorney has been involved in service
related issues in the past, such as reviewing and commenting on service lists, taking a side in a
dispute over the process to join successors-in-interest and the need to establish a cut-off date for
service violates the Board’s duty to administer justice impartially. The Board and its attorney are
“obligated to function in an impartial manner in administering [their] duties under the Decree.”
Id. at 9. The Board was created in 1937 by court order to distribute the waters of Walker River
in accordance with the Decree in C-125. The Board and its attorney are “bound by the Code of
Judicial Conduct, and [are] obligated to conduct [themselves] in an impartial, unbiased manner.”
Id. at 4. Ata minimum, the Board’s action provides an appearance of impropriety and/or
partiality. Plaintiff Parties have appreciated the feedback on Service Reports in C-125-B from
the U.S. Board’s attorney, which has assisted in identifying service issues to be clarified or
corrected, but question the U.S. Board’s decision to join the WRID Obijections.

* These joinders were filed January 7, 2011, in C-125-B at ##1622, 1623.
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may come into existence in the future, based on whatever phases of litigation the Court has
already identified or might later designate pursuant to the CMO. Id. at 26-27.

The issue of a service cut-off date is unrelated to the treatment of successors-in-interest as
a result of inter vivos transfers of claims to water rights or the death of a defendant claimant to a
water right.* Successor-in-interest issues arise after a defendant, who has been served and
brought under the Court’s jurisdiction on the basis of a claim to a water right, transfers that
interest. Service cut-off issues address whether additional categories of water rights claimants or
new claims to water should be included in the litigation. If so, these new interests would have to
be identified, served, and brought under the Court’s jurisdiction.

When the Court bifurcated the Tribal Claims from the remaining Federal Claims, it
delineated nine categories of persons and entities for the United States and Tribe to serve with
their respective Counterclaims. CMO at 5-6, 3. The Magistrate Judge has authority to adjust
and modify the categories of persons and entities to be served as the Court may find to be
appropriate. CMO at 3. To date, no one has contended that additional categories of persons and
entities should be served in connection with any aspect of the Tribal Claims.”

New claims to water would encompass claims that fit within one of the nine existing

CMO categories for which the United States has conducted service, but which have come into

*  The United States and Tribe filed a separate proposed service cut-off order, expressly stating

that “[t]he proposed [service cut-off] order does not address issues regarding successors-in-
interest, for which a separate proposed order is being filed.” Submission of Proposed Order
Concerning Service Cut-Off Date (Nov. 30, 2010) (#1613). The United States and Tribe respond
to WRID’s objections regarding successor-in-interest separately.

5

The CMO also states that “[u]pon completion of Phase | [threshold issues for the Tribal
Claims], it may be necessary to join additional parties,” without further explanation of what this
might entail. CMO at 13, §14. Nevertheless, once a person or entity is served with the United
States and Tribe’s Counterclaims, that defendant is served for all claims in sub-proceeding C-
125-B.
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existence after a specific date. The CMO states that the list of Threshold Issues for Phase | “will
not be finally resolved and settled by the Magistrate Judge until all appropriate parties are
joined.” CMO at 9, f11. Thus, Magistrate Judge McQuaid recognized the need to end service to
allow the Court to determine the Threshold Issues and begin Phase I:

At some point in time it seems to me we’re going to have to say, we’re going to

proceed with the people that we have served and the stragglers we’ll somehow have to

deal with.

But I mean this could well go on indefinitely if we don’t set some sort of a cutoff at
some point.

Tr. at 8, Status Conference (C-125-B, July 25, 2008).° As a practical matter, service cannot
continue endlessly and disputes about “stragglers” should not derail or sidetrack litigation.
Otherwise, a very small tail would wag a very large dog.

The Court raised the issue of a service cut-off because domestic wells continue to be
drilled in Nevada in areas where the Court required service on domestic users, but the public
filings that identify such new wells are made many months after the wells are drilled, so that they
cannot be identified and served timely. To date, despite WRID’s arguments, defendants have not
identified specific new water rights that have been or are being established other than certain
wells in Nevada.

Establishing a service cut-off date for new rights that come into existence would identify
a specific ending date for the temporal scope of service, such that water rights junior to that date
are not served or included in the litigation. To the extent either State allows new water rights in

the already over-appropriated Walker River system, such rights would be junior to any other

® See also Minutes of the Court, Joint Status Conference in C-125-B & C-125-C (July 25, 2008)
(C-125-B, #1381; C-125-C, #478) (“The Court advises the parties that, at some point in time, a
cut-off will have to be set regarding service.”) See also Minutes of the Court, Joint Status
Conference in C-125-B & C-125-C (Dec. 3, 2008) (C-125-B, # 1468; C-125-C, # 489).



Case 3:73-cv-00127-RCJ-WGC Document 1 Filed 02/23/11 Page 5 of 12

right. If any such rights were not brought into the litigation and thereby not bound by its result,

they would nevertheless be subject to the ability of the owner of any water right before the Court

to enforce its water right as against all junior appropriations. Thus, the right to seek enforcement

of the priority of rights remains.

Based on WRID’s objections, the United States and Tribe have amended their proposed

order to clarify a service cut-off date for Phase | of December 31, 2009. If the Court wishes to

require service on new claims during litigation, the States of Nevada and California should be

required to cooperate with and identify all such new rights to the United States along with

sufficient information to permit the United States to conduct the additional Rule 4 service.

Dated: February 23, 2011

Dated:

February 23, 2011

Respectfully submitted,

Greg Addington, Assistant United States Attorney
Susan L. Schneider, Trial Attorney

U.S. Department of Justice

Environmental and Natural Resources Div.

999 — 18" Street

South Tower, Suite 370

Denver, Colorado 80202

(303) 844-1348

susan.schneider@usdoj.gov

By _ /s/ Susan L. Schneider
SUSAN L. SCHNEIDER

Attorneys for the United States of America

Respectfully submitted,

Wes Williams Jr., Nevada Bar No. 06864
3119 Lake Pasture Rd.

P.O. Box 100

Schurz, Nevada 89427

(775) 773-2838
wwilliams@stanfordalumni.org
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By_/s/ Wes Williams Jr.
WES WILLIAMS JR.

Attorney for the Walker River Paiute Tribe
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CERTIFICATE OF SERVICE

| hereby certify that on this 23" day of February 2011, I electronically filed the foregoing
REPLY OF THE UNITED STATES OF AMERICA AND THE WALKER RIVER
PAIUTE TRIBE: PROPOSED ORDER CONCERNING SERVICE CUT-OFF DATE
with the Clerk of the Court using the CM/ECF system, which will send notification of such filing
to the following via their email addresses:

Marta A. Adams
maadams@ag.state.nv.us payoung@ag.state.nv.us

Gregory W. Addington
greg.addington@usdoj.gov judy.farmer@usdoj.gov joanie.silvershield@usdoj.qov

George N. Benesch
gbenesch@sbcglobal.net

Gordon H. DePaoli
gdepaoli@woodburnandwedge.com

Dale E. Ferguson
dferguson@woodburnandwedge.com

Simeon M. Herskovits
simeon@communityandenvironment.net

John W. Howard
john@jwhowardattorneys.com elisam@jwhowardattorneys.com

Erin K.L. Mahaney
emahaney@waterboards.ca.gov

Donald R. Mooney
dbmooney@dcn.org

David L. Negri
david.negri@usdoj.gov

Michael Neville
michael.neville@doj.ca.gov, cory.marcelino@doj.ca.gov
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Karen A. Peterson
kpeterson@allisonmackenzie.com, egarrison@allisonmackenzie.com

Todd A. Plimpton
tplimpton@msn.com

Laura A. Schroeder
counsel@water-law.com

Stacey Simon
ssimon@mono.ca.gov

Wes Williams
wwilliams@stanfordalumni.org

Cheri Emm-Smith
districtattorney@mineralcountynv.org

William E. Schaeffer
lander laywer@yahoo.com

Bryan L. Stockton
blstockt@ag.state.nv.us, payoung@ag.state.nv.us

Stuart David Hotchkiss
david.hotchkiss@ladwp.com

Paul J. Anderson
panderson@mclrenolaw.com

Richard W. Harris
rharris@qgbis.com

John Paul Schlegelmilch
ipslaw@netscape.com

Michael R. Montero
mrm@eloreno.com

Julian C Smith, Jr.
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joylyn@smithandharmer.com

Gene M. Kaufmann
GKaufmann@mindenlaw.com

J. D. Sullivan
jd@mindenlaw.com

Charles S Zumpft
zumpft@brooke-shaw.com

Harry W. Swainston
hwswainston@earthlink.net

Malissa Hathaway McKeith
mckeith@Ibbslaw.com

Sheri M. Thome
sheri.thome@wilsonelser.com

Marvin W. Murphy
marvinmurphy@sbcglobal.net

Brian Chally
brian.chally@Ilvvwd.com

Kirk C. Johnson
kirk@nvlawyers.com

G. David Robertson
gdavid@nvlawyers.com

Louis S Test
twallace@htag.reno.nv.us

T. Scott Brooke
brooke@brooke-shaw.com

William J Duffy
william.duffy@dgslaw.com
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Michael D Hoy
mhoy@nevadalaw.com

Debbie Leonard
dleonard@mcdonaldcarano.com

Michael F. Mackedon
falonlaw@phonewave.net

Donald B. Mooney
dbmooney@dcn.org

Erick Soderlund
esoderlu@water.ca.gov

Don Springmeyer
dspringmeyer@wrslawyers.com

James Spoo
spootoo@aol.com, jjrbau@hotmail.com

Lynn Steyaert
lIs@water-law.com

Micheal A. Pagni
mpagni@mcdonaldcarano.com

Noelle R. Gentilli
ngentill@water.ca.gov

Ross E. de Lipkau
ecf@parsonsbehle.com

Sylvia L. Harrison
sharrison@mcdonaldcarano.com

and | further certify that I served a copy of the forgoing to the following non CM/ECF
participants by U.S. Mail, postage prepaid, this 23" day of February 2011:



Ken Spooner

Walker River Irrigation District
P. O. Box 820

Yerington, NV 89447

John Kramer

Department of Water Resources
1416 Ninth Street, Rm 1118
Sacramento, CA 94814

Athena Brown, Superintendent
Western Nevada Agency
Bureau of Indian Affairs

311 E. Washington Street
Carson City, NV 89701-4065

Allen Biaggi

Dept. of Conservation & Natural Res.
State of Nevada

901 S. Stewart St.

Carson City, NV 89701

State Engineer - Division of Water
Resources

State of Nevada

901 S. Stewart St.

Carson City, NV 89701

Jim Shaw

Chief Dep. Water Commissioner
U. S. Bd. Water Commissioners
Post Office Box 853

Yerington, NV 89447

Dist. Attorney for Lyon County

31 South Main Street
Yerington, NV 89447
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William J. Shaw
Brooke & Shaw, Ltd
P.O. Box 2860
Minden, NV 89423

Kelly R. Chase
P.O. Box 2800
Minden, NV 89423

George M. Keele
1692 County Road, Ste. A
Minden, NV 89423

Gary A. Seerin

Law Office of Gary A. Sheerin
177 W. Proctor Street, Suite B
Carson City, NV 89703

Walker Lake Water Dist. G.1.D.
Walker Lake GID

175 Wassuk Way

Walker Lake, NV 89415

Nathan Goedde

California Dept. Of Fish and Game
1416 9™ Street, Ste. 1335
Sacramento, CA 95814

David Moser

McCutchen, Doyle, Brown, et al.
Three Embarcadero Center

Suite 1800

San Francisco, CA 94111

Gary Stone

Water Master

290 South Arlington Ave.
Reno, NV 89501
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Mary Rosaschi
P.O. Box 22
Wellington, NV 89444

s/ Yvonne M. Marsh
Yvonne M. Marsh, Paralegal Specialist
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